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QUESTIONS PRESENTED 


l. Was there a failure properly to hold a removal 
proceeding in accordance with Rule 40(b) of the Federal 
Rules of Criminal Procedure and does such failure constitute 
error requiring reversal of Sutton's conviction? 

2. Was the failure to advise Sutton of his right 
to counsel or toappoint counsel for Sutton: 

_ (a) at the removal proceeding; and 
_(b) for a period of 46 days during 

which there was an arrest, removal, cell 

block identification, indictment and arraign- 

ment 
a violation of his Sixth Amendment right to counsel? 

3. Was Sutton entitled to a preliminary hearing 
under Rule 5 of the Federal Rules of Criminal Procedure? 

4. Was the cell block identification illegal because 
it occurred during a period of unnecessary delay in viola~ 
tion of Rule 40(b)(1) of the Federal Rules of Criminal 
Procedure? 

5. Did the trial judge commit error in failing 
properly to instruct the jury that the payroll slips were 
not being introduced into evidence against Sutton? 

(a) Should Sutton be permitted the same 
remedy as his co-defendant if the payroll 

slips are suppressed and conviction is reversed 


because of an illegal search and seizure? 


(v) 
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S. Was there sufficient evidence mpO0 which to 
convict Sutton? Is identification testimony by and of it- 
self sufficient evidence? 

7. Did the trial judge err in sentencing Sutton to 
consecutive sentences where all counts arose out of a 


single act? 
REFERENCES TO RULINGS 


1. At T.223-224, the Trial Court was requested to 
advise the jury that certain evidence has not been presented 
against the defendant Sutton. The Trial Court's instruc- 
tion is presented for review by this Court. 

2. On July 19, 1968, the Trial Court sentenced 3ut- 


ton. The sentence is presented for review by this Court, 


(Crininal 1316-67,- Judgment and Commitment Form. ) 


[This matter has not previously been before this Court. It 
should be noted, however, that by Order dated August 6, 

1969, Judge Wright directed that this appeal should be heard 
by the same division that hears the appeal captioned United 


States v. Bigsby, No. 22,342.] 
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JUEISDICTIONAL STATEMENT 
ee EE ee NT 


Under an indictment filed in the United States 
District Court for the District of Columbia on Cectober 13, 
1927, Glenn Sutton, Jr. (hereinafter "Sutton") was charged, 
along with co-defendant Bigsby, with one count of robbery 
anda five counts of assault with a dangerous weapon (23 
D.C. Code 2901, 302). Sutton and Bigsby were subseauently 
tried before a jury on May 9, 12 and 1¢, 1968, and were 
found guilty on all counts. Sutton was sentencea by the 
Eonorable John J. Sirica, United 3tates District Judge, 
on July 12, 18¢2, to from five (5) to fifteen (15) years 
for the count of robbery and from two (2) to six (8) 
years for the counts of assault with a dangerous weapon, 
said sentences on assault to run concurrently with each 
other but consecutively to the sentence on robbery (Crim- 
inal 1215-67). The jurisdiction of this Court is invoked 


under 26 U.S.C. £ 1291 (1934). 
STATEMENT OF TEE CASE 
a 


On August 2, 1967, the “=xecutive Fouse Restaurants, 
Inc. was robbed of $7,627 by two negro males (Supplemen- 
tal Record, Affidavit of Detective Sergeant Robert T. 
Keahon). One of the robbers entered a room containing Mr. 
Heher and Miss Birney and ordered them into a closet (T. 
45). Another robber entered the room next door contain- 


ing Miss Marshall, Mr. Palmer and Mr. McNaughton (T. 98). 


== 


The second robber was joined by another robber (T. 98). 
(While the jury apparently concluded this other robber was 
the first robber, there is no single wines who identified 
both Sutton and Bigsby.) The money was taken and the two 
robbers ordered the three witnesses into the closet with 
Mr. Heher and Miss Birney and escaped (T. £8-99). 

The five employees who witnessed the robbery were 
questioned and shown photographs of men whon the police 
believed may have been involved in the crime (T. 75-78, 


82, 154). The picture of Sutton was among those shown to 


the witnesses (T. 76). / sutton was not identified from a 
—— ; 


photograph by any witness (T. 7S). 


On September 6, 1967, United States Commission 
Sam Wertleb issued a warrant for the arrest of Sutton for 
the August 3, 19€7, robbery (Supplemental Fecord). The 
basis for issuance of the warrant was Detective Sergeant 
Robert T. Keahon's affidavit that "Bigsby admitted this 
offense and stated that the other subject who participated 
in this robbery with him with [sic] Glenn Sutton, Jr." 
(Supplemental Record, Affidavit of Detective Sergeant 
Robert T. Keahon). | 

The warrant was forwarded to the United States 
Marshal in New Jersey and Sutton was arrested by the 
Federal Bureau of Investigation on September 15, 1967, in 


Atlantic City, New Jersey, and a removal hearing was held 
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on September 19, 1967, before United States Commissioner 
Charles L. Rudd in Camden, New Jersey (Supplemental 
Record, Commissioner's Record of Proceedings). 


The Commissioner's Record of Proceedings indicates 


that there was no appearance for either the United States 


or Sutton, and that: 

"Defendant admitted he was Glenn Sutton, Jr. 

Court advised of [ fact as a 

basis for order of removal Ordered removed 

to Washington, D.c." 

Commissioner Rudd wrote Chief Judge Thomas Madden 
on September 19, 1967, advising that he had held a removal 
hearing and: 

"Defendant admitted to me that he was Glenn 

Sutton, Jr. and that he had no objection to 

returning to Washington, D.C. I recommend 

to you to order his removal to the District 

of Columbia for further proceedings." (Sup- 

plemental Record). 

Judge Madden issued the Warrant of Femoval that very 
day. The United 3tates Marshal transported Sutton back to 
the District of Columbia on September 21, 1967. On that 
day United States Commissioner Wertleb held a “bail-only” 
proceeding at which bond was set at $5,000 and Sutton was 
ordered committed to D. C. Jail (Supplemental Record, Record 
of Proceedings - Miscellaneous). 

On September 21, 1967, prior to the "bail-only" hear- 
ing, Sutton was put in the cell block of the Courthouse 


where he was identified by James J. Heher (T. 49) and 
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Barbara Jo Birney (T. 199), witnesses to the robbery. At 
the time of this cell block viewing, Sutton still had not 
been advised of his right to counsel or his right to re- 
main silent. Two attorneys from the Legal Aid Agency 
were present at the time the cell block line-up occurred 
(T. 60). 

Up to this point all proceedings herein discussed 
were docketed under Grand Jury #1484-S7. (All documents 
in G. J. 1484-S7 are part of the Supplemental Record 
ordered by this Court on August 6, 1969.) Cn October 16, 
19$7, in Grand Jury #1333-57, Sutton and co-defendant 
Bigsby each were indicted for robbery and five counts of 
assault with a dangerous weapon (Criminal 1316-€7). G. J. 
1333-67 arose out of the warrant and arrest of Bigsby 


in August, 1967, and the indictment of Sutton is listed 


as a Grand Jury "original." Thus, as of the date of 


indictment Sutton had been in custody some 31 days without 
counsel, during vital and important proceedings. 

On October 27, 1967, eleven days after the indict- 
ment and forty-two days after the arrest of Sutton, Sut- 
ton was arraigned and his plea of not guilty was taken 
(Criminal 1316-67). The Plea of Defendant contains the 
notation, with reference to Sutton: "Appoint counsel for 
D#2)." On October 31, 1967, an order was entered appoin- 


ting counsel for Sutton (G.J. 1333-67, Criminal 1316-67). 
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After indicting Sutton with Bigsby, the charges 
pending inG. J. :04=87 should have been dismissed since 
the Government had obtained an indictment for the same 
crime. For reasons that are unknown, G. J. 1484-67 was 
not dismissed at the time of indictment. As a result, on 
October 31, 1257, Sutton moved bro se in Grand Jury No. 
1484-67 for appointment of counsel and for a preliminary 
hearing (Supplemental Record). On December &, 1967, 
these pro se motions were heard by Judge Holtzoff at 
which time he appointed Wesley S. Williams as counsel to 
Sutton and denied the motion for preliminary hearing on 
the Assistant U.S. Attorney's representation that Sutton 
had been indicted (Supplemental Record). Judge Holtzoff 
did not look beyond this representation. On December 11, 
1967, the U.S, Attorney dismissed the action under Grand 
Jury No. 1484-S7 by praecipe (Supplemental Record). One 
can only conclude from Sutton's pro se motions on October 
31, 19€7, that he was unaware that counsel was being 
appointed for him. Apparently, counsel appointed by Judge 
Curran after the arraignment and counsel appointed by 
Judge Holtzoff in response to Sutton's pro se motions 
were unaware of one another. 

The docket in Criminal 1316-67 (G. J. 1333-67) does 
not indicate that Sutton had been arrested and was in jail 
at the time of the indictment. It would tell anyone re~ 


viewing the case that the indictment against Sutton was 
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an “original” from which the erroneous cone lusion could 

be made that Sutton's arrest was made on the indictment. 
Such a conclusion would leave uncha Llenged the entire pre- 
indictment period of arrest and detention. 

On May 9, 12 and 16, 1968, Sutton was tried with 
co-defendant Bigsby and convicted on all counts of the 
indictment. On July 19, 1968, Sutton was sentenced five 
to fifteen years for the robbery and two ‘to six years for 
each count of assault with a dangerous weapon, each of 
the latter counts to run concurrently to one another, but 
consecutively to the sentence for robbery (Criminal 1316- 
67). | 

SUMMARY OF ARGUMENT 


I. The failure to advise of right to counsel, to 
appoint counsel, to advise of right to remain silent, and 
to determine probable cause at the removal proceeding was 
a violation of Rule 40 of the 7ederal Rules of Criminal 
Procedure. 

II. The failure to advise of right to counsel or to 
appoint counsel at the removal proceeding violated Sutton's 


Sixth Amendment right to counsel. 


III. The cell block identification was illegally 


accomplished during a period of "unecessary delay." 
IV. There was no independent source for the in-court 


identification of Sutton and the evidence was insufficiert 


upon which to convict. 

VY. Sutton should be permitted the same remedy as 
co-defendant Bigsby if the payroll slips are found to have 
been illegally siezed. 

VI. The District Court was not authorized to sentence 
Sutton to consecutive terms for robbery and assault with 


a dangerous weapon 


I. THE FAILURE TO ADVISE OF RIGET TO COUNSEL, TO APPOINT 
COUNSEL, TO ADVISE OF RIGHT TO REMAIN SILENT, AND TO 
DETERMINE PROBABLE CAUSE AT TSE REMOVAL PROCEEDING WAS 


A VIOLATION OF RULE 40 OF TES FEDERAL RULES CF CRIM- 
INAL PROCEDURE 


Once he was arrested in New Jersey on the warrant 


issued by United States Commissioner Wertleb, Sutton was 
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entitled to a removal proceeding in accordance with Rule 
40(b) of the Federal Rules of Criminal Procedure. Rule 
40(b)(2) states: 


"(2) Statement by commissioner or judge. The 
commissioner or judge shal nform the defen~ 
dant of the charge against him, of his right 
to retain counsel, of his right to request the 
assignment of counsel if he is unable to ob- 
tain counsel, and of his right to have a hear- 
ing or to waive a hearing by signing a waiver 
before the commissioner or judge. The commis- 
sioner or judge shall also inform the defendant 
that he is not required to make a statement and 
that any statement made by him may be used 
against him, shall allow him reasonable oppor- 
tunity to consult counsel and shall admit him 
to bail as provided in these rules." 


From the record of the removal proceedings (Supplemental 


MAintasa ee ee es ee 


Record) it appears that of the requirements contained in 
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Rule 40(b)(%) Commissioner Charles L. Ruda merely iden- 
tified Sutton, read the charges against him, and fixed bail 
at $10,000. There is nothing in the recor to show that 
Sutton was advised of his right to counsel, his right to 
have counsel appointed, or his right to remain silent. It 
follows that Sutton was not allowed "reasonable opportunity 
to consult counsel." The fact that 3utton "admitted. ..he 
had no objection to returning to Washington, D.C." (Sup- 
plemental Record, September 19, 1967, letter from Rudd 


to Judge Madden) does not relieve the Commissioner from 


his duty under [ule 40(b)(2), especially when there was 


no counsel for Sutton to consult. 

As if it were not had enough to omit 3utton's right 
to counsel as set forth in Fule 40(b)(2), the Commissioner 
also omitted the requirements of Fule ¢0(b)(3). That 
part of Rule 40 applies to arrests upon complaint (i.e., 
an arrest with a warrant), and requires, inter alia: 

"Bt the hearing the defendant may cross- 

examine witnesses against him and may 

introduce evidence in his own behalf... 

If the prosecution is by information or 

complaint, a warrant of removal shall issue 


upon the production of a certified copy 
of the information or complaint and! upon 


roof that there is probable cause to believe 
that the defendant is uilty of the: offense 
charged..." (Emphasis added). 


The record does not indicate that the Commissioner 


made a finding of probable cause. Certainly, had he done 
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so without Sutton having counsel or an opportunity to 


cross-examine witnesses against him, this Court's opin- 


ions in Blue v. United States, 112 U.S. App. D.C. 315; 


(1984), cert. denied, 330 U.S. 944 (1965) 
and in Ross v. Sirica, 127 U.S. App. D.C. 10; 380 F.2d 
557 (1967), would be compelling authority for the propo- 


sition that a removal proceeding without counsel or cross- 


1 
examination would be apropos In Dancy v. United 3tates, 
1%4 U.S. App. D.C. 58; 251 7.2d 75 (1966), Judge Tahy 


noted: 


"[C]ross-examination might have been helpful 
on the issue of probable cause and later on 
the issue of guilt or innocence, the develop- 
ment of appellant's facts may have been fur- 
thered." (361 F.2d at 77). 


$e 


1/ It is well settled that Rule 40 procedures are the foreign 
arrest counterpart to Rule 5 procedures. ‘See Moon v. 
United States, ___—sU.S. App. D.C. 3 No. 22,134 (June 
36, 1969); Miller v. United States, 396 F.2d 492 (Sth 
Cir. 1968) and Unitec States v. schwartz, 272 F.2d 87C 


(4th Cir. 19¢7). In the latter case the Court stated: 


"(T]he removal provisions of Pule 
40(b) describe a procedure almost 
identical with that prescribed by 
Rule 5 upon arrest within the venue 
of the crime. Hence, authority 
applying Fule 5(a) is quite perti- 
nent in applying Fule 40(b)." (372 
F.2d at S81). 
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While one may only speculate on the results had a 
proper removal hearing to Cetermine probable cause been 
held in this case, it is to be noted that probable cause was 
grounded on an alleged confession Dy a co-defendant - a 
confession never introduced, by an alleged confessor who 
pleaded not guilty. It would be fair to assume that had 
a removal hearing been properly held and had Sutton been 
appointed counsel who would have required production of 
Bigsby to testify on the issue of probable cause, the 
alleged confession would have been dented! =” These assump- 


tions are, of course, no substitute for a proper hearing. 


Unfortunately, Sutton was denied such a hearing. 


2/ It is clear from the record that prior to removal there 
was nothing linking Sutton to the robbery other than 
Bigsby's alleged confession (Supplemental Record, Affi- 
davit of Detective Sergeant Rovert T. Keahon). The 
record does not indicate whether after the alleged con- 
fession photographs of Sutton were exhibited to the 
witnesses in orcer to establish an independent basis 
for probable cause. One might assume that had this been 
done and had the witnesses identifiec Sutton from photo- 
graphs this would have been brought out at trial. It 
was only after his return from New Jersey and before 
his "bail-only"” hearing before Commissioner Wertleb 
that the witnesses were paraded through the Courthouse 
cell block to view Sutton. The record does not dis- 
close the color of other persons in the cell with Sut- 
ton nor any of the details of the line-up, other than 
that Sutton was sitting in a cell and that five persons 
were in the cell (T. 202). What is clear is that there 
never would have been a cell block line-up without the 
improper and illegal removal proceeding, resulting in 
Sutton’s return to the District. 
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Ii. THE FAILURE TO ADVISE OF RIGET TC COUNSEL, OR 
TO APPOINT CCUNSEL AT TH® TCEMOVAL PROCEEDING, 
VIOLATED SUTTON'S SIXTH AMENDMENT FIGET TO 
COUNSEL a ee es 
Sutton's entitlement to counsel was not only re- 
quired by the federal Rules of Criminal Procedure, but was 
a constitutional entitlement as well. The Sixth Amendment 
guarantees to every defendant the right to counsel. The 
Supreme Court has determined that that right is exercisable 
as soon as the proceedings become accusatory. Escobedo v. 
Illinois, 272 U.S. 47& (1964). As a factual matter, once 
Sutton was arrested in New Jersey his entitlement to coun- 
sel was absolute, not only because the Federal Fules re- 
quired counsel, but because the accusatory process was 
well advanced. 
As Judge Zdgerton saic in Jones v. United States, 
119 U.S. App. D.C. 284; 342 7.2d 852, S70 (1954): 
"(T]he right to counsel does not begin at 
trial. If it began then it would often be 
worth little, for cases are often lost at 
earlier stares. The accused ‘requires the 
guiding hand of counsel at every step in the 
proceeding against him.' Povellv. Alabama, 


227 U.S. £5, 69; 53 Sup. Ct. 55, 77; 77 TL. Ed. 
15@ (1922)." 


See also Arsenault v. Massachusetts, 393 U.S. 5 


(1960); Mempha v. Rhay, 389 U.S. 128 (1987); and Anderson 
vy. United States, 122 U.S. App. D.C. 277; 353 F.2d 945 
(1965). 
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In Wade v. United States, 200 U.3. %1¢, 226 (19¢7) 

the Supreme Court reaffirmed: 
"(T]he accused is guaranteed that he need 

not stand alone against the 3tate at any 

stage of the prosecution, formal or infor- 

mal, in court or out, where counsel's 

absence might derogate from the accus ed's 

right to a fair trial." 
Where the right to counsel is required by the Tederal 
Rules as well as being constitutionally guaranteed, it 
would appear fair to conclude that "counsel's absence 
[would] derogate from the accused's right to a fair trial 
(Wade v. United States, supra, at 226). : 

While it would appear that Sutton was substantially 
prejudiced in not being appointed counsel and in being 


unable properly to challenge probable cause for his arrest, 


prejudice by itself is not necessary to obtain a reversal 


of conviction. As Mr. Jistice Stewart stated in Chapman 


v. California, 38¢ U.S. 12 (1967): 


“The right to have the assistance of counsel 
is too fundamental and absolute to allow 
courts to indulge in nice calculations as to 
amount of prejudice arising from its denial 
....5ven before trial, when counsel has not 
been provided at a critical stage ‘we do not 
to determine prejudice. ‘'" (ss U.S. at 


the record here it would Anos that Sutton 
was not informed of his right to counsel at the removal 


proceeding, nor was he informed of his right to remain 
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3/ 
Silent.— This was clearly a violation of the Sixth Amend- 
4 : 
ment of the Constitution.“ 


EE 


3/ Miranda v. Arizona, 234 U.S. 486 (196: See Circuit 


$). 
Note: Criminal, 57 Geo. L. J. 308 at 324, n. 75. 


4/ The Sixth Amendment also requires that a man be tried 
in the place where the crime has been committed. 
Talbott v. United States ex rel. Toth, 94 U.S. App. 
D.C. 28; 215 3.2d 22 (1954). Rule 40(b)(3) of the 
Federal Rules of Criminal Procedure requires that when 
the arrest is based upon a warrant there must be a 
determination of probable cause and expressly provides for 
the cross~examination of witnesses against the cefen- 
dant. Rule 40 is the foreign counterpart of Rule 5. 
See p. 9, n. 1, supra. This Court has recognized the 
importance of a preliminary hearing and the right to 
confrontation of witnesses in Zoss v. Sirica, 127 U.S. 
App. D.C. 10; 380 F.2d 557 (D.C. Cir. 1967). In that 
case, this Court noted: 


"[w]here an accused shows that witnesses are 
material to the issue of probable cause, re~ 
quests for subpoenas for such witnesses 
should be granted. This is consistent with 
the principal prupose of the preliminary 
hearing as a mechanism to determine whether 
the evidence is adequate to establish pro~ 
bable cause." (380 F.2d at 560). 


As noted earlier, probable cause against Sutton 
was based on an alleged confession of co-defendant Big- 
sby. Clearly, an opportunity to cross-examine Bigsby 
would have been permitted under the Ross v. Sirica 
rationale. The question must be raised whether that 
opportunity would have been available in New Jersey at a 
properly held removal hearing. While a subpoena from a 
District Judge in New Jersey has effect throughout the 
United States, it is doubtful such subpoena would be is- 
sued in such jurisdiction as there is no decision similar 
to Ross in that Circuit. 


Even if a proper removal proceeding is held in the 
foreign jurisdiction, it is not the equivalent of a 
preliminary hearing in the place where the crime is 
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TII, THE CELL 8LCCK IDENTIFICATION WAS ILLEGA LLY 
ACCOMPLISHED DURING A PERICD OF "UNNECESSARY 
DELAY" 
The only evidence introduced against Sutton were the 
in-court identifications of Sutton by Mr. Heher (T. 47) 


and Miss Birney (T. 196). Sutton submits that these iden- 


tifications were patently not based on the witnesses’ inde- 


pendent recollection of the August 2, 1967, robbery, but 
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committed. Yet it is the practice of the U.S. Commis- 
sioner to dispense with a preliminary hearing where a 
defendant is returned after a removal hearing. It is 
noteworthy that nothing in the Federal Rules of Criminal 
Procedure permits the Rule 5 preliminary hearing to be 
avoided if a Fule 40 hearing is had elsewhere. 


This Court's decision in Foss, Blue and Dancy, supra, 
make it clear that the preliminary hearing is an essen— 
tial stage in criminal prosecution. Once the preliminary 
hearing is elevated to this level, the issue of whether 
the preliminary hearing must be held in the place where 
the crime is committed is raised. In short, if a pre~ 
liminary hearing must be held, does the Sixth Amendment 
require it to be held in the place where’ the crime is 
committed? If this question is answered: in the affir- 
mative, as Sutton believes it should, then the removal 
hearing cannot be a substitute for a preliminary hearing. 
This Court is asked to rule that a defendant is entitled 
to a full prelininary hearing on his return to the place 
where the crime is committed, whether or not a removal 
hearing is held. 


Sutton also urges consideration of whether due pro= 
cess under the Fifth Amendment is denied by treating 
defendants arrested in foreign jurisdictions and then 
removed, differently than defendants arrested in the place 
where the crime is committed. This Court is asked to 
hold that a preliminary hearing be held for all removed 
defendants upon their return to the place where the crime 
is committed. 


rather were based on pre-indictment identifications made 
in the cell block of the Courthouse on September 21, 1967. 
This cell block identification is challengable on the grounds 
that (1) it occurreac only as a result of an illegal re- 
moval (i.e., was the fruit of the illegal removal; see Yonge 
Sun v. United States, 371 U.S. 471 (19S3)); and (3) it 
occurred during a neriod of "unnecessary delay” since 
Sutton never was fully advised of his right to counsel or 
his right to remain silent. 

Sutton was in a state of "unnecessary delay" as con- 
templated under rule 40 (see n. Il, supra) until counsel 
was appointed on Cctober 31, 1967 ~ some 42 days after his 
arrest. The law is clear that the period of "unnecessary 
delay" is bounded on one side by the arrest and on the 
other side by a proper presentment before a judicial officer 
who will advise a Cefendant of his rights to counsel and to 
remain silent. Where a presentment is deficient in that 
there is a failure to advise of the right to counsel and 
the right to remain silent, then the period of “unnecessary 
delay" would not end with the presentment but continues until 
counsel is obtained or at least until the proper warnings 
are given. 


Clearly, any line-up aQuring a veriod of “unnecessary 


5 
delay" would be violative of the McNabb-Mallory®’ rule. As 


——S— rn 


5/ McNabb v. United States, 312 U.s. 339 (1943); 


WaTlory v. United States, 34U.S. 449 (1957) 
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this Court stated in Williams v. United States, 
if 
ERR 
App. D.c. » No. 31,238 (December 40, 1068) :8/ 
"we view the purpose of the Mallory rule, 
however, as requiring the police promptly to 
present the defendant to a magistrate so he 


can be judicially advised of his rights, — 

including the right to counsel and- if ye 

quested, be provided with counsel to protect 

him during any 'critical' stage in the pros- 

ecution against him..." (Emphasis added). 
In Williams, the Court held a line-up could well be viola- 
tive of the Mallory rule if it was shown that there was no 
independent source for the in-court identification of the 
defendants. See Davis v. Mississippi, ae U.S. ___3 ©9 Sup. 

22 L. Ba. 2d 672 (1969); Gatlin =. United States, 

117 U.S. App. D.C. 123; 226 7.24 666 (1963); and Bynum v. 
United States, 104 U.S. App. D.C. 3E3 P.3d 465 (195S). 

Recently, this Court in Moon v. United States, supra, 
suggested that there may be a Mclabb violation when a judge 
failed to advise Moon of his rights and upon being removed 
from New Jersey to the District of Columbia Moon confessed. 
While the Moon opinion does not state the bare conclusion 
that if a presentment fails to accomplish the purpose of 
warning a defendant of his rights, then the period of unneces- 
sary delay continues, such a conclusion is clear ly implied. 

Under this McNabb-Mallory-Moon rationale, the cell 
block identification of Sutton must be found illegal as a 
violation of Rule 40. As such, testimony as to the cell 


block identification should not have been permitted. 


8/ The Williams opinion has been withdrawn for rehearing en 
banc. It was argued on June 20, 1959. 
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TEERE WAS I'D INDEPENDENT SCURCE TC TEE IN-CouRT 
IDENTIFICATION OF SUTTON AND THs EVIDENCE WAS 
INSUFFICIENT UPON WHICE TO CONVICT 
ee EY ONY ECT 


Teview of testimony by Mr. Zeher and ifiss Birney 
indicates that they did not have an extensive opportunity 
to observe the robbers and what each of them observed dif- 
fered in important respects. Mr. Heher testified that he 
viewed Sutton for "probably five or six seconds" (T. 48), 
while Miss Birney testified that she saw Sutton a total of 
one minute to a minute-and-a-half (T. 202). 

Heher further testified that Sutton "was wearing sun- 
glasses" but could not describe his clothing or whether 
his head was covered (T. $0-91). It must be considered 
doubtful that ir. Heher and Miss Birney saw the same man since 
she stated that she "noticed mostly his face and that was 
it” (T. 201). And in being asked if the man she saw wore 
glasses she responded "No" (T. 201). Clearly, their testi- 
mony must be considered unreliable. 

With the foregoing eyewitnesses’ testimony as back-— 
ground, five weeks after the robbery both witnesses selected 
Sutton from among five others in the cell while Sutton was 
sitting down (T. 202), and then selected Sutton as the 
robber at trial (T. 47, 193). This was all of the evidece 
introduced against Sutton. 

Arguendo that the cell block identification was legal, 


it must be asked whether the in-court identifications can 


-10~ 


truly be considered as having a. source independent of the 


cell block identification. Wo independent source is readily 


apparent. The in-court identification must therefore be 


considered susnect. 

There was clearly insufficient evidence to nrove 
beyond a reasonable coubt that Sutton committed the crime. 

It may be helpful in this regard to show what evidence the 
Government would have producec, if it existed, for convic- 
tion. 

First, Sutton was accused of having a gun. No gun 
was introduced into evidence nor was there any evidence that 
Sutton had a gun available to hin. Second, ‘sutton and 
Bigsby were charged as co-defendants: yet not one of the 
five witnesses was able to identify both defendants and there 
was not a single shred of evidence introduced to connect 
Bigsby to Sutton or vice versa. 

This Court is urged to hold that eyewitness identi- 
fication alone is an insufficient basis upon which to con- 
vict, especially in a case such as the instant case where the 
time to observe was short and the cescription of Sutton at 
the time of the robbery differed with respect to a very 
material feature - sunglasses - which by common experience 


are often considered as a method of disguise. 
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SUTTON SEOULD BE PERMITTED TEE SAME PEMEDY as 


CO-DETERDANT BIGSBY I> THE PAYROLL SLIPS ARE 
FOUNL TO HAVE BEEN ILUSGALLY SilszZED 
aE et Bt LOD 


While the above-discussed in-court identifications 
were the only evicence introduced against Sutton, there can 
be no question that certain evidence introduced against co- 
defendant Biesby must have been considered by the jury in 
convicting Sutton. 

More svecifically, vayroll Slips from the Executive 
Eouse were siezed by the police incident to Sigsby’s arrest 
(T. 709-212) and were introduced into evidence (T. 223). 
These payroll slips were the subject of a motion to sup-~ 
press which was denied (Criminal 1316-67). Bigsby has 
raised in his appeal the legality oz the search in light 
of the Supreme Court's recent decision in Chimel v. Cali- 
fornia, ___ sU.S. ___; SS Sup. Ct. _» 23 L. Ed. 2d 685 
(196$). Sutton requests that if Bigsby’s conviction is re~ 
versed because of an illegal search and siezure, that 
Sutton's conviction be reversed as well since there is no 
question but that the payroll slips had a prejudicial effect 


on Sutton as well. 


In Jones v. United States, U.S. App. D.C. s 


No. 21,664 (May 5, 1969) this Court considered a similar 
argument. In that case the Court noted that there was 
little prejudice to Jones by the introduction of illegally- 


seized evidence against co-defendant Dorman since the trial 


judge hac very carefully explained to the jury that the 
possession of the recently stolen suit wasirelevant only to 
the defendant from whom it was siezed. 

in the instant case the trial judge refused to make 
a requested instruction that the payroll slips were intro- 
duced only against Bigsby: 


"MR. WEESMAN: At this time the Government 
moves into evidence Government Exhibit No. 1 
for identification, a box with payroll slips. 


"THE COURT: Any objection? 
"MR. AGAYOrT: No objection, Your Honor. 


"MR. DCOLEY: I would like Your Eonor to advise 
the jury this evidence has not been presented 
against the defendant Sutton. 


"THE CCURT: Well, this evidence being received, 
it will be up to the jury to decide whether or 
not the defendant Sutton was present if he was 
present at the time of the alleged robbery or 
assault, and if he was aiding, abetting, and 
assisting or encouraging the principal offen- 
der, if the other man was a principal offender 
- I will give you instructions on the law at 

the proper time. All right. : 


"If you find Sutton was not there, of course 
you can't convict him of anything. You have 
to find he was there aiding, abetting and 
assisting the other person in the commission 
of the crime or crimes. I will give you that 
instruction at the proper time. All right." 
(T. 222~22¢). 


This instruction clearly does not advise the jury that the 


payroll slips were introduced only against defendant Digsby. 


It is an aiding and abetting instruction which, if anything, 
would imply that the evidence could be considered against 


Sutton. 
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Under the rationale in gones, supra, Sutton urges 


that any remedy given Bigssy with respect to an illegal 


search and siezure of the payroll slips shoule be made equally 


available to Sutton as he was clearly prejudiced by the 
introduction of such nayroll slins. 

The trial court's instruction relative to the pay- 
roll slips points up the question of whether the aiding and 
abetting instruction was proper since there was no evidence 
connecting Sutton to Bigsby or vice versa and no one wit- 
ness was capable of identifying both Sutton and Bigsby. 

The only link-up between Sutton and Bigsby is the inference 
tltt might be crawn from the fact that two witnesses in one 
room identified one defendant and three witnesses in a 
second room identified the other, such identifications being 
related by time, place and events. Whether this inference 
is "evidence" upon which a jury could determine guilt beyond 
a reasonable doubt is questionable. ‘Yor all that is Inown, 
the second man seen but not identified by witnesses Marshall, 
McNaughton and Palmer could have been a third person who 


was not arrested and is not before this Court. 


Vi. THE DISTRICT COURT WAS NOT AUTHORIZED TO SENTENCE 


SUTTON TOC CCNSICUTI TER FS R RY A LT 
WITH A DANGEROUS WEAPON 


On July 19, 1962, Sutton was sentenced as follows: 


"Five (5) Years to Fifteen (15) Years on 
count one [robbery]; Two (2) Years to Six 


(6) Years on each of counts two through 

six [assault with a dangerous weapon], said 

sentences on counts two through six to run 

concurrently with each other but consecu- 

tively to the sentence on count one," 

(Criminal 1216-87). 
Under the settled opinions of this Court in Ingram v. Unitec 
States, 122 U.S. App. D.c. 234; 353 F.2d S72 (1865); Daven- 
port _v. United States, 122 U.s. App. D.C. 344; 352 F.2d 
652 (1965); and Smith v. United States, U.S. App. D.C. 

ES tates, 

» No. 22,157, Slip Op. (May 7, 19S9), it is clear that 
even where Congress has defined two separate crimes with 
differing elements and has prescribed separate punishment 
for such crimes, a court may not assume that Congress inten- 
ded separate punishment. When the Congressional intent is 
not clear, the court under the rule of lenity should pro- 


hibit consecutive sentences. 


While Sutton was convicted of robbery and assault with 


a dangerous weapon (22 D.C. Code §§ 502, 2901 (1967)), and 
such crimes have differing elements and separate punishments, 
both crimes were the result of a single act’ occasioned by 

a single intent. In Davenport, supra, this Court held that 
convictions for both assault with a dangerous weapon and 
manslaughter could not be consecutively sentenced where both 
crimes “arose from but a single act on his [Davenport's] 
part." 


While this Court in Irby v. United States, 129 U.S. 


App. D.C. 17; 390 F.2d 432 (1967) sustained consecutive 


sentences for housebreaking and robbery, it in no way 
reversed its Ingram and Javenport opinions. Clearly, in 
irby, supra, there could be separate circumstances surround- 
ing each crime. ‘Yor example, upon breaking in, an accused 
finds a house occupied and then determines to rob the occu-~ 
pants. But in the instant case there is no factual break 
between the assaults and the robbery. One act and one 
intent was the basis for commission of both crimes. The 


robbery could not have been committed without the assault. 


Under the Ingram and Davenport rationale, as recently fol- 


lowed in Smith, Supra, consecutive sentences should not 


have been given. 
CONCLUSION 


For the reasons discussed above, the Court is res- 
pectfully urged to reverse the judgment of the Court below 
and to dismiss the indictment. 
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SUMMARY OF ARGUMENT 


I. The Government has the burden of proving Sutton 
was advised of his constitutional rights to counsel and to 
remain silent: there is no presumption of regularity as to 
constitutional rights. 

II. There is no evidence that the two Legal Aid 
attorneys present at Sutton's pre-indictment cellblock iden- 
tification consulted with Sutton or advised him of his 
rights: the record is silent as to whether Sutton was aware 
of their efforts on his behalf; thus, the presence of such 
attorneys does not cure an improper presentment. 

III. Sutton is entitled to the same remedy as co- 
defendant Bigsby if the payroll slips seized from Bigsby 
are suppressed. 

I. THE GOVERNMENT HAS THE BURDEN OF PROVING 

SUTTON WAS ADVISED OF HIS CONSTITUTIONAL 

RIGHTS .TO COUNSEL AND TO REMAIN SILENT: 

THERE IS NO PRESUMPTION OF REGULARITY AS 

TO CONSTITUTIONAL RIGHTS 

The Government admits that "the records before this 
Court with respect to the removal proceedings held in 
Camden do not contain any such positive indication that 
Rule 40(b) was complied with." It asserts, however, that 
there is a presumption of regularity created from the fact 


that there was an appearance before the Commissioner, a 


removal hearing of some sort was held, and a warrant of 


removal was issued. 
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For support the Government cites United States v. 


Gills ,2/ 


a Fourth Circuit decision involving the question 
of whether the Commissioner advised the defendant of his 
right of election as to trial of a petty offense. In Mir- 
anda_v. Arizona, 384 U.S. 436, 475 (1966), decided after 
Gills, the Court made it clear that the burden rests on 
the Government to prove that an accused washeppiced of 
his constitutional rights. Gills relates to a statutory 
rather than constitutional right, ona therefore does not 
support the Government's position. 

Arguendo that there was a presumption of regularity 
as to Sutton's being advised of his right td counsel, his 
right to have counsel appointed for him, and his right to 
remain silent, there still remains the Gusation of whether 
these rights were waived. The Government is virtually silent 
on the question of waiver, merely citing ina footnote 
Jacobson v. United States, 356 F.2d 685 (8th Cir. 1966) for 
the proposition that Sutton according to Commissioner Rudd 
acquiesced in his removal and such Rcoatencence cured any 
irregularity. : 

Waiver of counsel must be shown to have been an 


intelligent and knowledgeable act by the defendant. As the 


Supreme Court stated in Carnley v. Cochran, 369 U.S. 506, 


—_—____——n—nk eee cae 


a/ 357 F.2d 299 (4th Cir.), cert. denied, 384 U.S. 933 
(1966). 


516 (1962): 

"Presuming waiver from a silent record is 

impermissible. The record must show or 

there must be an allegation and evidence to 

show, that an accused was offered counsel 

but intelligently and understandingly re- 

jected the offer. Anything less is not 

waiver." 

In short, waiver of fundamental rights cannot be presumed: 
Miranda v. Arizona, 384 U.S. 436, 475 (1966); Frazier v. 
United States, No. 21,426 (D.C. Cir., March 14, 1969); Wil- 
son v. Wiman, 386 F.2d 968 (6th Cir. 1967); and McConnell 
v. United States, 375 F.2d 905 (5th Cir. 1967). 

Thus, even if one assumes Sutton was advised of his 
right to counsel, there is absolutely nothing in the record 
to show that he waived that right in the form and manner 
required by law. Without such a waiver, the failure to 
appoint counsel is clearly a violation of Sutton's consti- 
tutional right to counsel. 


The Jacobson case, which is cited by the Government 


to support its theory that acquiescence to removal cures 


any defect in the removal proceeding, involves an affirma- 


tive request for removal without a hearing by an accused 
who was represented by counsel. Jacobson does not concern 
itself with waiver of constitutional rights but rather with 
waiver of a removal hearing. It is noteworthy that Rule 


40(b)(2) clearly states that a defendant shall be informed: 
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"To]f his right to have a hearing or to 
waive a hearing by signing a waiver be- 
fore the commissioner or judge.” 


There is nothing in the record to show that Sutton signed 
a waiver of his right to a hearing. It is doubtful that 
an acquiescence to removal has any legal effect absent a 


signed waiver as set forth in Rule 40(b)(2). 


II. THERE IS NO EVIDENCE THAT THE TWO LEGAL 
AID ATTORNEYS PRESENT AT SUTTON'S PRE- 
INDICTMENT CELLBLOCK IDENTIFICATION CON- 
SULTED WITH SUTTON OR ADVISED HIM OF HIS 
RIGHTS: THE RECORD IS SILENT AS TO WHETIIER 
SUTTON WAS AWARE OF THEIR EFFORTS ON HIS 
BEHALF; THUS, THE PRESENCE OF SUCH ATTOR- 
NEYS DOES NOT CURE AN IMPROPER PRESENTMENT 


In response to Sutton's assertions that the pre- 


indictment cellblock identification should be held inadmis- 
sible because it occurred during a period 0G Tee 
delay" as contemplated by Mallory v. United States, 354 U.S. 
449 (1957), the Government cont ends that the presence of 
two Legal Aid attorneys cures the procedural defect, suggest- 
ing that such attorneys are "substitute counsel" as con- 
templated in United States v. Wade, 388 U.S. 218 (1967), 
(Appellee's Brief, n. 6). We assume that the Government 
would also have cited Williams v. United States, No. 21,269 
(On Rehearing En Banc, D.C. Cir., October 23, 1969), as 
support for its argument. 

This Court, in Adams v. United States, 130 U.S. App. 
D.C. 203, 208, 399 F.2d 574, 579 (1968) stated: 


eC 


"[Wle emphasize that what the defendant acquir es 

by that presentment is, first, judicial advice 

of his rights, including the provision of 

counsel; and, second, the opportunity to regain 

his freedom forthwith by persuading the magis- 

trate that there is no probable cause to hold 

him for the crime for which he was arrested. 

These are important legal rights which Rule 5(a) 

was designed to secure - so important, indeed, 

that the Supreme Court has ruled that the 

exclusion of otherwise admissible evidence is 

not too high a price to pay to assure their 

availability to all persons."' (Emphasis in 

original). 
The record does not indicate that Sutton was judicially 
advised of his rights and Sutton was denied the opportunity 
to persuade the Commissioner that there was no probable 
cause to hold him for the crime for which he was arrested. 
As a result of the failure to be given this advice, a per- 
iod of "unnecessary delay" continued until Sutton was 
arraigned, forty-two days after he was arrested. It is the 
failure of the Commissioner to advise Sutton and the ina- 
bility to challenge probable cause that makes the cellblock 
identification inadmissible. Sutton makes no claim that 
the cellblock identification was improper under Gilbert v. 
California, 388 U.S. 263 (1967) or Stovall v. Denno, 388 
U.S. 293 (1967). 

The presence of two Legal Aid attorneys does not 
cure the lack of "judicial advice of his rights, including 
the provision of counsel" or "the opportunity to regain his 


freedom forthwith by persuading the magistrate that there 


is no probable. cause," as required in Adams. The record 
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does not show that the Legal Aid attorneys consulted with 
Sutton or advised him of his rights. There is nothing in 
the record to show that Sutton was given: 
"(T]he guiding hand of an able and responsible 
lawyer, devoted solely to the interest of his 
client..." Willis v. Hunter, 166 F.2d 721, 722 
(10th Cir. 1948), 
Clearly, the mere presence of counsel without: evidence as 
to the assistance rendered or the advice given cannot cure 
the defective presentment. 
In the very recent Williams v. United States, en banc 
a Ve ited states, en banc 


2/ ; 


oOpinion— the Court stated: 


"If the lineup or other identification pro- 


cedure is made in the presence of counsel 

for the suspect, there would be no basis for 

a claim the identification was excludible as 

a fruit of illegal delay in presentment." 

(Slip. Op. at 7). 
This statement clearly assumes that "presence of counsel 
for the suspect" means the effective assistance of counsel 
whom the suspect acknowledges as counsel and with whom the 
suspect has consulted and by whom the suspect has been ad- 
vised. Any other meaning would not make sense. This con- 
clusion is supported by the reference to Wade and "substi- 


tute counsel" in note 7 of the Williams opinion: 


"The Court indicated that the need for 
prompt lineups might warrant their being 


—— 
2/ No. 21,269 (D.C. Cir., October 23, 1969). 
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held in the presence of ‘substitute counsel.'" 


As used in Wade, the reference to "substitute counsel" (388 


U.S. 218, 237, n. 27) was in relation to eliminating "the 
hazards which render the lineup a critical stage for the 
presence of the suspect’s own counsel." (Emphasis in the 
original). In short, the concept of "substitute counsel" 
assumes the existence of the suspect's own counsel. Clearly, 
if the suspect has not been appointed counsel, much less 
been advised of his right to counsel, there cannot be 
"substitute" counsel. 

In the instant case Sutton did not have his own 
counsel; therefore, the two Legal Aid attorneys could not 
be considered "substitute"counsel. Moreover, as noted, the 
record does not indicate that the Legal Aid attorneys 
advised or consulted with Sutton. For this reason, the 
Government's reliance on the presence of the Legal Aid 
attorneys must be deemed to be misplaced. 

EEE. SUTTON IS ENTITLED TO THE SAME REMEDY AS 
CO=DEFENDANT BIGSBY IF THE PAYROLL SLIPS 
SEIZED FROM BIGSBY ARE SUPPRESSED 
The Government contends that Sutton has no standing 

to assert suppression of the payroll slips. This is a 

correct statement of the law, but a misunderstanding of 

Sutton's position. It is well settled that denial of a 


motion to suppress made by one co-defendant could well be 
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prejudicial to the other co-defendant since, had there been 
2 suppression, the evidence would not have been available 
for use at the trial. McDonald v. United States, 335 U.S. 
451 (1948); Hair v. United States, 110 U.S. App. D.c. 153, 
289 F.2d 894, 897 (1961); and Schoeneman v. United States, 
115 U.S. App. D.C. 110, 317 F.2d 173, 174 (1963). In Hair, 
the court stated: ; 


“Appellant Burroughs contends that his 
convictions must be reversed because the 
illegally obtained evidence was admitted 
against him as well as Hair. The property 
seized was not Burroughs’ and he had no 
interest in the premises unlawfully invaded. 
Ordinarily one seeking to challenge the 
legality of a search and seizure must estab= 
lish that he was the victim of the alleged 
invasion of privacy. [Citations omitted. ] 
But we read McDonald v. United States, 1948, 
335 U.S. 45, 69 S. Ct. 191, 93 L. Ed. 153, 
to recognize another exclusion. There, 
evidence unlawfully seized from McDonald's 
room was admitted in the trial of McDonald 
and his co-defendant Washington. The Court 
reversed McDonald's conviction and Washing- 
ton'’s as well, reasoning that the denial of 
the motion to suppress was prejudicial to 
Washington because had the motion been gran- 
ted the evidence would not have been available 
for use at the trial." i 


From the foregoing it is clear that Sutton should be 
granted the same remedy as Bigsby if the payroll slips are 


suppressed. 
CONCLUSION 


For the reasons discussed above, and in the Brief 


of Appellant, the Court is respectfully urged to reverse 
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the judgment of the Court below and to dismiss the indict- 


ment. 
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